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rL. A. No. 19038. In Bank. D~e. 18. 1945.'

Estate of LOUIS PLAUT, Deceased. NAN LOW, a Minor,
etc., AppeIla~t, v. SYLVIA PLAUT LOW et al., Respondentsi
[1) Will&-Oontest-Who May Institute.-An interested person

who may contest a wiN is one who has such an interest as may
be impaired or defeat~d by th~ probate of the will, or beneftt~d
by setting it aside. The court may require proof of the eontestant's interest before proceedinlZ with the trial of the eontest.
(2) Id.-Oontest-Bcope of Inquiry.-On a will oontest, whether
before or after probat~. the court will not construe the in-

[1) See 26 Oal.Jur. 1081.
McK. Dig. References: [1] Wills. § 483(2,8); [2J Wills, ,620;
[3] Wills, § 505; [4] Wills, § 483 (4).
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strument, except in so far as it is necessary to the determination
of the issue whether the instrnment is the will of the testator.
Accordingly, on an alleged remainderman's contest of a codicil the court will not pass on the validity of a trust in the
will, especially where a decision of the question is not necessary to determine whether the petitioner's interest is sumClient to contest the codirlil.
[3) Id.-Contest-Burde~ of Proof.-A will contestant who has
established that his inte~est may be impaired is not required
to prove that it will ., fact be impaired.
[4) Id.-Contest- Who May lnstftAlte-Beneficiaries Under Will.
-Where one is a possible beneficiary of a trust under a plan
of devolution established by a 'will and where any interest she
may take will come as remaindei-man by the will, she is an interested person entitled to contest a codicil likely to impair
her legacy.

APPEAL from a judgment of the Superior Court of Los
Angeles County on contest of a codicil to a will. Thomas
C. Gould, Judge. Reversed.
Roth & Brannen and David H. Paltun for Appellant.
Julius V. Patrosso for Respondents.
Musick, Burrell & lngebretsen, Lawrence Livingston, H.
W. S. Leeker, Albert Mosher and Anson B. Jackson, Jr.,
as Amici Curiae on behalf of Respondents.
TRAYNOR, J.-Louis Plaut died testate at the age of 80
years. Surviving him were a daughter, his only heir at law,
and her son and daughter. Two months before his death he
added a codicil to his will giving his nurse, respondent herein,
$15,000. After the admission to probate of the will and codicil, testator's granddaughter filed a petition praying that the
probate of the codicil be revoked on the ground of undue
influence. The probate court sustained respondent's demurrer
to the petition on the ground that petitioner was not an interested person within the meaning of section 380 of the Probate Code and was therefore not entitled to contest the codicil.
The petition was dismissed and petitioner appeals.
[1] Only an interested person may contest a will, either
before or after probate. (Prob. Code, §§ 370, 380.) It is
settled that an interested person is one who has "such an interest as may be impaired or defeated by the probate of the
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will, or benefited by setting it aside" (Estate of Land, 166
Cal. 538 (137 P. 246]; see 26 CaI.Jur-. 1081) j and that the
court· rna)' I'equire proof of the contestant'~ interest before
proceeding with the trial.pf the contest. (Estate of Edelman,
148 Cal. 233 [82 P. 962, 113 Am.St.Rep. 2311 j Estate of Wickersham, 153 Cal. 60a'l96 P. 3111; Estate of Land, supra.)
Petitioner contends that she is entitled to contest the codicil
on the ground thrt she i!' II re,.'liduary legatee under the will
and that her interest as such '~atee would be impaired by
the payment of respondent's legacy. The residuary provisions
under which petitioner clarms to have an interest are a.~ follows: "X: All the rest of my property . . . I devise. bequeath and appoint unto my trustees . . . 4: To hold . . . in
trust . . . and to pay the net income thereon quarterly to my
daughter Sylvia Plaut Low. for and during the term of her
natural life; and up her death to pay, transfer, set over and
convey the corpus thereof to such one or more of her issue, in
such estates and upon such trusts as she shall by last will and
testament or any codicil thereto in writing appoint; and in
default of appointment, to divide the same among her issue,
equally, per stirpes and not per capita. In the event, however, that my daughter shall survive all of her issue, so that
there shall not be any of her issue living, although she still
is alive. then and in that event, anything hereinabove to the
contrary notwithstanding, the trust shall terminate and my
said daughter be entitled outright to all of the trust estate
. . . 5: In the event that the issue of my daughter shall take
in default of appointment. then my trustees shall during the
minority of such issue continue to hold the corpus of any such
issue and apply the income thereof to the support, maintenance and education of such issue during his or her minority,
and shall not pay any part thereof to any guardian of such
issue, and pay the corpus of such share to such issue on such I
issue attaining the age of twenty-one years, unless such issue .
shall have been born in my lifetime. in which event my trus- I
tees shall continue to hold the share of the corpus of my estate
going to each of such issue, in trust, until such issue born in my
lifetime shall respectively attain the age of twenty-five years,
and pay quarterly the income thereon to such issue, and upon
Such issue respectively attaining the age of twenty-five years,
my trustees shall pay, transfer and set over to such issue
respectively one-half of the corpus then held in trust for him
or her, and shall continue to hold the other half in trust until
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he or she shall attain the age of thirty years, and shall pay
quarterly the income thereon to him or her, and upon such
issue respectively attaining the age of thirty years, shall pay,
transfer and set over to &Uch issue the balance of the corpul'
to which such issue respectively shall be entitled, together
with accumulations Jf income thereon, the trust thereupon
terminating as to,jhim or her then thirty year:;; of age."
Respondent contends that \he trust provisions attempt to
suspend the power of alienati()n beyond the period allowed
by law; that they are therefQrt' \"oid, and petitioner can take
no interest thereunder. Thus, respondent seek:;; to have this
court construe the provisions of the tru.c:;t.
[2] Upon the contest of 1:1 will. whether before or after
probate, the court will ordinarily not construe the instrument. (Estate of Cook, 173 Cal. 465, 468 [160 P. 553); Estate
of Fay, 145 Cal. 82. 87 [78 P. 340, 104 Am.St.Rep. 17]; Estate
of Pforr, 144 Cal. 121, 125 [77 P. 825] ; Estate of Murphy, 104
Cal. 554, 566 [38 P. 543]; Estate of Cobb, 49 Cal. 599. 604;
see 2 Woerner. Administration, 3d ed., 774.) The only issue
before the court is whether the instrument conte..c;ted is or is
not the will of the testator, and the power to construe will be
exercised only in so far as it is necessary to the determination
of that issue. (See Estate of Murphy, supra, and cases cited
in 2 Page on Wills, 3d ed., § 639.) If this court were now to
pass upon the validity of the trust, it would be passing upon
an issue that ordinarily cannot be raised until a later stage
in the administration of the estate. Even if the trust provisions were held to suspend the power of alienation beyond
the period allowed by law, a question would arise as to the
separability of any \'alid provision. This court would be
compelled to determine whether it could allow the valid provisions to stand without making a disposition of the estate
so different from that intended by the testator that he presumably would have foregone the valid provisions had he
foreseen the invalidity of the others. (Estate of Micheletti,
24 Ca1.2d 904, 909 f151 P.2d 833J and eases cited therein.)
Thus, the court would be determining how to distribute a
part of the estate that is not even disposed of by the codicil
but by the will. It would be making that determination at
the instance of a person, respondent, not interested in the
tnu.i, without having heard all the persons interested therein.
Petitioner's mother and brot.her would of course not be bound
by a decision as to the validity of the trust rendered merely
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for the purpose of determining petitioner's interest to contest
the codicil, although the~' were joined as defendants and would
be bound by a decision as to the probate of the codicil. A determination, however, of the validity of the trust on this
appeal would b-e p~rsuasive authority in any future litigation by parties ,not now before this court.
Moreover, it ir not necessary that this court pass upon the
validity of the trust to determine whether petitioner's interest
is sufficient to conteshthe codicil. It is settled that a beneficiary under an earlier \till may contest a later one without
first obtaining probate of the former. (Estate of Langley,
140 Cal. 126,130 [73 P. 824]; Estate of PMllips, 202 Cal. 490,
498 [261 P. 709]; Ruth v. Krone, 10 Cal.App. 770, 78] [103
P. 960] ; Estates of Visa.2:is, 95 Cal.App. 617, 620 [273 P. 165];
Estate of Munfrey, 6] Cal.App.2d 565, 567 [143 P.2d 414,
144 P.2d 370]; and cases cited in Page, op. cit., § 612 and
Atkinson on Wills, 464.) In Estate of Langley, supra, this
court pointed out that the validity of the later will, the one
being contested, not the validity of the earlier, was the main
issue in the case; and that, if the earlier will had been probated, the matter would be concluded and the' contestant
would have no occasion to attack some other will. This court
held accordingly that a prima facie showing of the con·
testant's interest was sufficient.
The contest of a will is not an end in itself. It is but the
:first in a series of proceedings by which the contestant seeks
to have his claim to all or part of the estate adjudicated.
If the court allowed respondent to raise the issue of the validity
of the trust, it would in effect prevent petitioner from initio
ating the first of these proceedings unless she established at
the outset the very right that she seeks to establish in the
final proceeding. Although the right to ask the court for an .1
adjudication of his claim to the estate should be denied a 1
person whose interest "has not even the appearance of validity !
or substance" (Cohen v. Sharp, 44 Cal. 29, 31), it should not
be denied a person who, even though be may ultimately not
receive any part of the estate, has at least established a prima
facie interest in the estate. [3] Since a proceeding to probate or contest a will is a proceeding in rem (Estate of Baker,
170 Cal. 578, 585 [150 P. 989]), and at the end of the six· '\
month period during which it may be contested the probate ';
of the will is conclusive (Prob. Code, § 384; see Estate of
.Allen, 176 Cal. 632, 633 [169 P. 364]; Estate of Dom, 190 Cal. ~
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